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Taylor Buonanotte was involved in a 
violent car accident in which airbags 
deployed and one of the cars rolled 
over. At the scene of the accident, 
Defendant was emotional, frantic, 
yelling, and combative, as evidenced 
by both officer testimony and body 
cam video. The officers initially de-
tained Defendant because she contin-
uously refused to obey their lawful 
commands to stay away from, and 
out of, her vehicle, to avoid evidence 
tampering. A second reason she was 
detained was for a DUI investigation; 
based upon the defendant’s red, 
glassy eyes, slurred speech, and a 
strong odor of alcohol. When offic-
ers attempted to place Defendant in 
handcuffs, she actively resisted, 
slipped out of her handcuffs several 
times, and refused to sit in the back 
of the police car. Fire Rescue person-
nel eventually administered keta-
mine, an anesthetic and sedative, due 
to her erratic emotional state. Despite 
Defendant’s protests, Fire Rescue 
transported her to the hospital.   
 A police officer went to the 
hospital thereafter and was told by 
the charge nurse that Defendant 
would be there at least several hours 
because of the nature of the crash 
and, the officer believed, because of 
Fire Rescue having administered 
medication. The officer attempted to 
speak with Defendant, but she was 

incoherent, so he asked the hospital 
staff for a blood draw. Pre-trial, De-
fendant filed a motion to suppress 
evidence of her blood alcohol con-
tent obtained by the blood draw. The 
trial court denied the motion. On 
appeal, that ruling was affirmed. 
Issue: 
Did the State’s evidence demonstrate 
that a breath test was impractical or 
impossible under the circumstances? 
Yes. 
Compelled Blood Draw: 
In Schmerber v. California, 
(S.Ct.1966), the Supreme Court re-
lied on exigent circumstances excep-
tion to the warrant requirement to 
uphold a blood draw. Because the 
percentage of alcohol in the blood 
diminishes over time the Court found 
there was no time to seek out a mag-
istrate and secure a warrant. “Given 
these special facts, we conclude that 
the attempt to secure evidence of 
blood-alcohol content in this case 
was an appropriate incident to peti-
tioner’s arrest.” 
 However, in Missouri v. 
McNeely, (S.Ct.2013), the Court re-
ceded from this position. In 
McNeely, the Court concluded that a 
per se exigency did not exist in 
drunk-driving cases, and that those 
exigencies must always be examined 
case-by-case based on the totality of 
the circumstances. 

Compelled Blood Draw 
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 The Court reasoned that 
diminishing BAC is different from 
other destruction-of-evidence scenar-
ios. With some types of destructible 
evidence, law enforcement is truly 
confronted with a “now or never” 
situation, such as when an arrestee 
can immediately and permanently 
destroy the evidence. By contrast, 
BAC evidence “naturally dissipates 
over time in a gradual and relatively 
predictable manner.” As such, ex-
perts can often work backward from 
the BAC at the time the blood sam-
ple is taken to determine the BAC at 
the time of the alleged offense. Sec-
ond, the Court noted that advances 
made in the forty-seven years since 
Schmerber allowed for more expedi-
tious processing of warrants. Federal 
law allows for telephonic search war-
rants. Palm Beach County has in 
place e-warrants. In sum, the Su-
preme Court concluded that “in those 
drunk-driving investigations where 
police officers can reasonably obtain 
a warrant before a blood sample can 
be drawn without significantly un-
dermining the efficacy of the search, 
the Fourth Amendment mandates 
that they do so.” 
 And in Birchfield v. North 
Dakota, (S.Ct.2016), the Supreme 
Court noted the physical intrusion of 
a breath test is almost negligible be-
cause it does not require piercing of 
the skin and entails minimal incon-
venience. Second, breath tests can 
only reveal a person’s BAC, and no 
sample remains for the police to pos-
sess. A blood sample, in contrast, can 
be stored and potentially reveal high-
ly personal information about the 
person. Finally, the Court concluded 
participation in a breath test is un-
likely to enhance the embarrassment 
inherent in an arrest, and the act of 

such test.” 
 The D.C.A. then set out 
Defendant’s position on appeal: “The 
defendant disputes the State’s proof 
of … whether a breath or urine test 
was as the statute provides, 
‘impractical or impossible.’ She as-
serts that she should have been trans-
ported to a blood alcohol testing cen-
ter while she was coherent and in 
handcuffs, but, instead, she was giv-
en a powerful sedative against her 
will, and the officer at the hospital 
took advantage of her sedation by 
ordering a blood draw without her 
consent.”  
 “At the outset, we note that 
a urine test was impractical because 
the defendant was suspected of im-
pairment due to alcohol consumption 
and, for purposes of section 
316.1932, ‘breath and blood tests 
detect alcohol content, whereas urine 
tests detect controlled substances.’ 
See, State v. Bodden, (Fla. 2004).” 

 “Thus, we focus our analy-
sis on the impossibility or impracti-
cality of a breath test. A ‘standard 
evidentiary breath test is conducted 
after a motorist is arrested and trans-
ported to a police station, govern-
mental building, or mobile testing 
facility where officers can access 
reliable, evidence-grade breath test-
ing machinery.’ Mitchell v. Wiscon-
sin, (S.Ct.2019) (quoting Birchfield 
v. North Dakota, (S.Ct.2016). The 
mere inconvenience of a breath or 
urine test will not demonstrate im-

blowing into a Breathalyzer is not 
inherently embarrassing and normal-
ly takes place in private. 
 In contrast, the Supreme 
Court concluded that a blood test 
does implicate significant privacy 
concerns. Unlike a breath test, a 
blood test requires piercing the skin 
and extracting a part of the body. 
“And while humans exhale air from 
their lungs many times per minute, 
humans do not continually shed 
blood. It is true, of course, that peo-
ple voluntarily submit to the taking 
of blood samples as part of a physi-
cal examination, and the process 
involves little pain or risk. Neverthe-
less, for many, the process is not one 
they relish. It is significantly more 
intrusive than blowing into a tube.” 
 Finally, unlike a breath test, 
a blood test provides the police with 
a sample they may store and poten-
tially test for many things other than 
BAC, which may result in anxiety 
for the person forced to submit to the 
blood test. 
Court’s Ruling: 
First, the D.C.A. set out the statute at 
issue: “Pursuant to section 316.1932
(1)(c), in relevant part, a driver is 
deemed to have consented to having 
blood drawn for testing for alcohol 
content or the presence of chemical 
substances or controlled substances 
where 1. there is reasonable cause to 
believe the driver has been driving 
under the influence of alcohol or 
chemical or controlled substances, 2. 
the driver appears for treatment at a 
hospital, and 3. the administration of 
a breath or urine test is impractical 
or impossible. Any person who is 
incapable of refusal by reason of 
unconsciousness or other mental or 
physical condition is deemed not to 
have withdrawn his or her consent to 

T he mere inconvenience of 
a breath or urine  
test will not demonstrate  
impossibility or impracticality.  
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possibility or impracticality. In 
Zelonker v. State, (Fla. 11th Cir. Ct. 
June 3, 2021), the circuit court deter-
mined that the State failed to prove 
impossibility or impracticality of a 
breath test where the non-
hospitalized defendant was com-
plaining of pain in his chest and 
back, but the defendant was con-
scious and in the officers’ presence, 
testing equipment was readily availa-
ble, and there was no evidence that 
defendant refused to submit to a 
breath test. See also, State v. Garrett, 
(Orange Cty. Ct. Feb. 17, 2017) 
(granting motion to suppress and 
determining there was insufficient 
evidence of impossibility or imprac-
ticality where defendant asked to be 
taken to hospital, but there was no 
testimony regarding defendant’s 
medical condition or likelihood of 
hospitalization and what the officer 
knew of that condition).” 
 “Turning to the case before 
us, the record clearly supports the 
trial court’s determination that a 
breath test was impossible or imprac-
tical. Even prior to being adminis-
tered the ketamine, the defendant 
was yelling, thrashing, and refusing 
to cooperate for an extended period 
of time. The evidence reflected that 
the officers could not effectively 
restrain her, as she repeatedly slipped 
out of her handcuffs and would not 
sit when she was in the back of the 
police car. From that evidence alone, 
it appeared unlikely that the defend-
ant could be safely transported to a 
BAT facility, thus rendering admin-
istration of a breath test impractical.” 
 Importantly, the D.C.A. 
noted, “Moreover, a breath test was 
impossible or impractical because 
the defendant was brought to the 
hospital, and medical personnel told 

test was impractical or impossible 
under the circumstances. Affirmed.” 
Lessons Learned: 
Despite the statute’s requirement that 
the officer/State present substantial 
evidence that the administration of a 
breath or urine test was “impractical 
or impossible,” the physical well-
being of the motorist/defendant is 
still paramount.  
 In the present case the 
D.C.A. noted: “In investigations 
where there is a potential injury, 
great deference must be accorded to 
the trained medical personnel on 
scene in determining the practicality 
of obtaining a breath test. The law 
enforcement officers should respect 
the judgment of the medical profes-
sionals because the health and safety 
of a Defendant must always take 
precedence over securing evidence 
for the purposes of obtaining a con-
viction.  
 “. . . Where it is a close call 
as to whether the Defendant should 
be transported to a medical facility or 
a DUI facility, public policy de-
mands that we err on the side of cau-
tion. State v. Renwick, (Miami-Dade 
Cty. Ct. Apr. 4, 2000).” 
 In Guardado v. State, 
(4DCA 2011), the court made clear 
that a traffic fatality without more 
will not support a legal blood draw 
or the ability to subpoena the results 
of the medical blood draw. The State 
must present some evidence of im-
pairment, erratic driving, the odor of 
alcohol, or impairment of the normal 
facilities. A crash plus death in and 
of itself without any other showing 
cannot support a blood draw. 

 
Buonanotte	v.	State 

4th	D.C.A.	 
(Feb.	15,	2023) 

the police officer that the defendant 
could not be released to him because 
the necessary tests to evaluate her 
for injuries would take at least a few 
hours.” 
 “As the trial court ex-
plained, ‘the time frame for Defend-
ant to be in the hospital (several 
hours), plus the time from the acci-
dent to getting to the hospital and 
being discharged therefrom, plus the 
time to be taken to a breath testing 
facility (and possibly the twenty-
minute observation period required 
for a breath test, if not satisfied be-
fore arriving at the breath test loca-
tion) indicates that a breath test was 
impractical or impossible.’ Contrary 
to her argument, the fact that the 
defendant was taken to the hospital 
against her will instead of a breath 
alcohol testing facility does not 
change the outcome.” 
 “The officer’s failure to ask 
for consent is likewise not disposi-
tive in this case as the defendant was 
in a stupor and unable to coherently 
respond to basic questions. Thus, she 
was ‘incapable of refusal by reason 
of . . .mental or physical condition’ 
and was thereby ‘deemed not to have 
withdrawn’ her consent to a blood 
test. Although her state of stupefac-
tion may have been the result of the 
administration of ketamine, as the 
trial court found, there was no evi-
dence that the ketamine was adminis-
tered at the direction of law enforce-
ment. (We note, however, as the trial 
court did below, that ‘it would be 
fundamentally unfair for law en-
forcement to produce, or be an agent 
of producing, the mental condition, 
which resulted in waiving the read-
ing of implied consent.’).” 
 “In sum, because the State’s 
evidence demonstrated that a breath 
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  Recent Case Law  

Mistake of Fact 
 

In the predawn hours, William Lit-
tles was driving his vehicle when he 
stopped at a traffic signal at an inter-
section. Deputy Jusino stopped at the 
red light behind Littles. When the 
traffic signals for the two left-turn 
lanes changed to green, Littles—who 
was in the thru lane and had not en-
gaged his car’s left-turn signal—did 
not move. The officer did not honk at 
Littles or otherwise try to prod Lit-
tles to proceed while the left-turn 
signals were operative. After the left-
turn signals cycled back to red, the 
traffic signals for the thru lanes 
turned green. Littles then proceeded 
through the intersection in a lawful 
manner. Deputy followed Littles 
through the intersection and initiated 
a traffic stop based on his belief that 
Littles had changed lanes from a left-
turn lane to the thru lane in the inter-
section itself. Littles insisted that the 
officer was mistaken and that he was 
in the thru lane. Littles’ vehicle was 
subsequently subjected to a  
K-9 search that resulted in the dis-
covery of illegal drugs. 
 Littles moved to suppress 
the evidence that was discovered, 
contending that the traffic stop was 
unlawful. An evidentiary hearing 
was held at which the Deputy and 
Littles testified. Video taken from 
dashcams of the officer’s vehicle was 
admitted and shown; Littles was also 
allowed to admit videos he had taken 
within a few days of the incident. In 
its written order, the trial court con-
cluded that Littles “was not in a turn 

lane and therefore could not have 
missed a green-lighted turn cycle and 
did not illegally change lanes in the 
intersection.” The trial court, howev-
er, concluded that the intersection 
was “confusing” due to nearby con-
struction and that “different visual 
angles produced different appearanc-
es.” On this basis, the trial judge 
ruled that the officer’s mistake was 
an objectively reasonable one and 
thereby denied the motion to sup-
press. On appeal, that ruling was 
reversed. 
Issue: 
Was the deputy’s mistaken belief 
that he was in a left-turn lane, which 
led to the invalid traffic stop, objec-
tively reasonable under the specific 
factual circumstances presented? No. 
Mistake of Fact: 
Case law distinguishes between an 
officer’s mistake of law as opposed 
to a mistake of fact. A traffic stop 
based on an officer’s incorrect but 
reasonable assessment of the facts 
does not violate the Fourth Amend-
ment. Saucier v. Katz, (S.Ct.2001); 
United States v. Chanthasouxat, 
(11th Cir. 2003). If an officer makes 
a traffic stop based on a mistake of 
fact, the court must determine wheth-
er the officer’s mistake of fact was 
reasonable. “An officer might, for 
example, stop a motorist for travel-
ing alone in a high-occupancy vehi-
cle lane, only to discover upon ap-
proaching the car that two children 
are slumped over asleep in the back 
seat. The driver has not violated the 
law, but neither has the officer vio-
lated the Fourth Amendment.”     

Heien v. North Carolina, (S.Ct.2014). 
 Courts give great deference 
to the judgment of trained law en-
forcement officers “on the scene.” 
“The principal components of a  
determination of reasonable suspi-
cion or probable cause will be ... 
viewed from the standpoint of an 
objectively reasonable police of-
ficer....” “What is generally demand-
ed of the many factual determina-
tions that must regularly be made by 
agents of the government ... is not 
that they always be correct, but that 
they always be reasonable.” Illinois 
v. Rodriguez, (S.Ct.1990).  
 To hold otherwise would 
force police to determine conclusive-
ly whether a violation had occurred 
before they have probable cause to 
investigate it. Such a standard would 
be more expansive than the Fourth 
Amendment, which limits only 
“unreasonable” searches and sei-
zures. See, State v. Wimberly, 
(5DCA 2008).  
 However, in U.S. v. Lopez-
Valdez, (5th Cir. 1999), an officer 
stopped the defendant for a broken 
taillight. The plastic cover of the 
taillight was broken, but the bulb 
itself was intact. Because of a previ-
ous case regarding the same statute 
ten years earlier, the Fifth Circuit 
noted that “no well-trained Texas 
police officer could reasonably  
believe that white light appearing 
with red light through a cracked  
red taillight lens constituted a viola-
tion of traffic law.” Therefore, the 
traffic stop was not “objectively  
reasonable.”  
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all mistakes would be overlooked 
and there would be little reason to 
exercise care and avoid misjudg-
ments. For this reason, courts give 
leeway to allow for mistakes, provid-
ed they are objectively reasonable.” 
 “The construction at the 
intersection was in no way a basis for 
confusion as to which lanes turn left 
and which lanes go through the inter-
section. The lanes themselves were 
not under construction or altered in 
their configuration in any way; and 
the traffic control barrels in the me-
dian did not alter the intersection’s 
laneage or visibility. That the inter-
section had nearby construction does 
not diminish the clarity of the inter-
section’s lane markings and signal-
ing at issue at the time of the stop; 
plus, the officer’s testimony demon-
strated his knowledge of the intersec-
tion’s configuration (‘That’s my 
zone. That’s my area.’). An objec-
tively reasonable police officer, at a 
minimum, should know and be 
aware of the traffic lane in which his 
vehicle is traveling, particularly in 
the absence of factors demonstrating 
a basis for error such as poor visibil-
ity, a lack of roadway or lane mark-
ings, or confusing signage or signal-
ing; none of these factors is present.” 
 “Three additional factors 
provide support. First, the officer’s 
insistence that he was in a left-turn 
lane, despite all other evidence to the 
contrary, is not given weight on the 
scales of objective reasonableness. 
The subjective view or motivations 
of an officer are ‘irrelevant’ in mak-
ing the legal assessment of whether 
an objectively reasonable basis exists 
for an officer’s mistake. Second, the 
decision to stop Littles was not a 
split-second, life-or-death one; nor 
did it involve the operation of  

vehicles at high speeds or dangerous 
conditions. Instead, it involved a 
stopped vehicle at a well-marked 
intersection with routine laneage and 
signaling that the officer was familiar 
with and had previously traversed. 
Third, the officer did nothing when 
Littles failed to move when the left-
turn signals became green; a motorist 
who is in a left-turn lane and fails to 
heed a turn signal typically is met 
with a honk of the horn, a flash of 
the headlights, or some other imme-
diate means of hastening movement 
(who likes to sit needlessly through 
another cycle of traffic lights?). 
None of that occurred.” 
 “The [trial court’s] legal 
conclusion that the officer’s mistake 
was an objectively reasonable one 
under the circumstances of this case 
is erroneous for the reasons previous-
ly discussed. Because the officer’s 
mistake of fact was not objectively 
reasonable, the traffic stop was im-
proper from the outset, making it 
unnecessary to address [search]  
issues related to what occurred there-
after. REVERSED.” 
Lessons Learned: 
As noted above, case law differenti-
ates between mistakes of law and 
mistakes of fact. For a Fourth 
Amendment analysis, the difference 
between a mistake of law and a mis-
take of fact is critical. An officer’s 
reasonable mistake of fact may pro-
vide the objective grounds for rea-
sonable suspicion or probable cause 
required to justify a traffic stop, but 
an officer’s mistake of law may not. 
 In United States v. Chan-
thasouxat, (supra) the 11th Circuit 
ruled, “Nonetheless, the govern-
ment’s argument is misguided be-
cause it proposes that we ask the 
wrong question: i.e., whether Officer 

Court’s Ruling: 
The D.C.A. reviewed the trial court’s 
ruling after viewing the videos of the 
intersection and concluded as a mat-
ter of fact that the officer was wrong. 
“…The entirety of the evidence 
clearly demonstrates, as the trial 
court concluded, that Littles was in a 
thru lane, not a left-turn lane. The 
evidence also clearly shows that Lit-
tles did nothing illegal at the inter-
section or while proceeding through 
it. The officer’s subjective view, that 
he and Littles were in a left-turn 
lane, was demonstrably incorrect; 
unclear is why the officer persisted 
in his view despite the clearly con-
tradictory evidence. …” 
 “Next is whether the of-
ficer’s mistake was objectively rea-
sonable under the circumstances. 
See, State v. Wimberly, (5DCA 
2008) (‘An officer’s mistake of fact 
may provide the objective basis for 
reasonable suspicion or probable 
cause under the Fourth Amendment 
because of the intensely fact-
sensitive nature of reasonable suspi-
cion and probable cause determina-
tions.’ The reason that deference is 
given to officers in the field for mis-
takes of fact is due to the difficult 
and dangerous situations they en-
counter, which often require snap 
judgments. Maryland v. Garrison, 
(S.Ct.1987) (‘The Court has also 
recognized the need to allow some 
latitude for honest mistakes that are 
made by officers in the dangerous 
and difficult process of making ar-
rests and executing search war-
rants.’). Police officers are people, 
and people make mistakes all the 
time. That said, mistaken beliefs are 
not automatically forgiven simply 
because officers are human and make 
mistakes; if that were the standard, 
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a valid ticket by claiming he reasona-
bly thought drivers needed two.” 
See, Heien v. North Carolina. 

Littles	v.	State 
5th	D.C.A.	 

(Feb.	7,	2023) 
 

Criminal Intent 
 

Colum Moran, a collector of child 
pornography, commented on several 
“mom blog” posts asking mothers to 
display sexually explicit images of 
their young daughters. “Mom blogs” 
are websites on which mothers—and 
likely some fathers—share parenting 
stories and tips. They are chock-full 
of family-oriented and family-
friendly content.  
 When Moran left a disturb-
ing comment on one such blog, au-
thorities launched an investigation. 
Moran had complimented a mom-
blogger’s young daughter’s swimsuit 
and graphically described how he 
liked to perform a particular sex act 
with “pretty” “little girls” in swim-
suits like hers. Unbeknownst to Mo-
ran, that blogger’s husband (and the 
little girl’s father) was an FBI agent. 
 The investigation that en-
sued revealed that Moran, using the 
handle “Emily lover” at Emi-
lylover@aol.com, had on three occa-
sions asked other mom-bloggers to 
post pornographic pictures of their 
children. (Moran’s messages are so 
vile that they will not be set out 
here.) Federal law-enforcement of-
ficers traced the IP address from 
which Moran had sent all messages 
to his residence. When officers 
searched Moran’s apartment, they 
seized his laptop and cell phone, 
which together contained more than 
1,000 images of child pornography—
many of toddlers. Forensic computer 
evidence demonstrated that Moran 

had specifically searched for pornog-
raphy involving seven- and eight-
year-olds.  
  The government charged 
Moran with one count of possession 
of child pornography, and three 
counts of attempted production of 
child pornography. The jury convict-
ed Moran on all four counts, and the 
judge sentenced Moran to 64 years 
imprisonment. On appeal, Moran 
argued that his requests—posted on 
otherwise-wholesome mom-blog 
sites—were so outrageous and so 
unlikely to succeed that they can’t 
support criminal Attempt liability. In 
particular, he made three related ar-
guments. First, he asserted that the 
unlikelihood of success negated his 
intent to complete the production 
crime. Second, he said that because 
he couldn’t have known—or even 
thought—that his plot would suc-
ceed, it can’t be shown that he “knew 
or had reason to know that such visu-
al depiction would be transported or 
transmitted using any means or facil-
ity of interstate or foreign com-
merce,” as the production statute 
required. Finally, he argued that his 
verbal requests were too insignificant 
to constitute the “substantial step” 
necessary to prove Attempt. The 
Court of Appeals was not in agree-
ment and affirmed the convictions. 
Issue: 
Did the defendant’s messages to the 
“mom blogs” constitute sufficient 
evidence of the defendant’s intent to 
produce child pornography? Yes. 
Mens rea: 
At common law, the general rule was 
that guilty knowledge or mens rea 
was required to prove every crime. It 
was necessary that the act or omis-
sion be joined with the mental intent 
to commit a crime. United States v. 

Carter’s mistake of law was reasona-
ble under the circumstances. We 
would answer that question in the 
affirmative. However, the correct 
question is whether a mistake of law, 
no matter how reasonable or under-
standable, can provide the objective-
ly reasonable grounds for reasonable 
suspicion or probable cause. And to 
that question we join the Fifth and 
Ninth Circuits in holding that a mis-
take of law cannot provide reasona-
ble suspicion or probable cause to 
justify a traffic stop.” 
  “…There is no good-faith 
exception to the exclusionary rule for 
police who do not act in accordance 
with governing law. To create an 
exception here would defeat the pur-
pose of the exclusionary rule, for it 
would remove the incentive for po-
lice to make certain that they proper-
ly understand the law that they are 
entrusted to enforce and obey. We 
also note the fundamental unfairness 
of holding citizens to ‘the traditional 
rule that ignorance of the law is no 
excuse,’ Bryan v. United States, 
(S.Ct.1998), while allowing those 
‘entrusted to enforce’ the law to be 
ignorant of it.” 
 “Though the argument, 
[‘ignorance of the law is no excuse,’] 
has a certain rhetorical appeal, it 
misconceives the implication of the 
maxim. The true symmetry is this: 
Just as an individual generally cannot 
escape criminal liability based on a 
mistaken understanding of the law, 
so too the government cannot impose 
criminal liability based on a mistaken 
understanding of the law. If the law 
required two working brake lights, 
Heien could not escape a ticket by 
claiming he reasonably thought he 
needed only one; if the law required 
only one [the officer] could not issue 
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explicit conduct for the purpose of 
producing any visual depiction of 
such conduct’ and that he ‘knew or 
had reason to know that such visual 
depiction would be transported or 
transmitted using any means or  
facility of interstate or foreign  
commerce.’  
 “Even viewing the evidence 
in the light most favorable to the 
government, Moran says, a jury 
couldn’t conclude that he actually 
wanted—intended—the bloggers to 
post child pornography. He says so 
for two related reasons. First, he as-
serts that specific intent requires that 
he ‘at least think [success] might be 
plausible,’ and that his efforts to pro-
cure child pornography via com-
ments on mom-blogs were almost 
surely destined to fail.” 
 “Moran is simply mistaken. 
A defendant’s desire alone—wholly 
without respect to his likelihood of 
success—can establish his intent. 
The Supreme Court has been perfect-
ly clear about this: ‘A person who 
acts ... intends a result of his act ... 
under two quite different circum-
stances: 1. when he consciously de-
sires that result, whatever the likeli-
hood of that result happening from 
his conduct; and 2. when he knows 
that the result is practically certain to 
follow from his conduct, whatever 
his desire may be as to that result. 
See, United States v. U.S. Gypsum 
Co., (1978) (observing that ‘purpose’ 
refers to the desire that a particular 
result will occur’). Using the Su-
preme Court’s terminology, Moran 
could have ‘consciously desired’—
and thus intended—to produce child 
pornography, however remote the 
likelihood of that result happening.” 
 “The question is whether a 
jury could reasonably conclude that 

Moran consciously desired the blog-
gers whom he contacted to post por-
nographic images. The jury had am-
ple evidence from which it could 
find that Moran had the requisite 
intent: 1. Moran’s messages them-
selves; 2. his demonstrated sexual 
interest in children; and 3. his false 
exculpatory statements.” 
  “First, to state the obvious, 
evidence that Moran asked for child 
pornography is evidence that he de-
sired to obtain—and thus to pro-
duce—child pornography. To be 
sure, the unlikelihood that Moran’s 
mom-blog comments would actually 
net child pornography—and their 
consistency with a trolling theory—
might weaken their evidentiary val-
ue. But they are most assuredly evi-
dence. Two characteristics mark Mo-
ran’s messages, in particular, as pro-
bative. For one, the sorts of porno-
graphic images that they requested 
matched Moran’s particular prefer-
ences. Two requests were for images 
of children on the toilet, and Moran’s 
stash included a deleted folder called 
“Potty time” and files named “Toilet 
Girls.” And Moran’s collection of 
children’s underwear included some 
for kids the same age as the targeted 
bloggers—between three and six 
years old. For another, Moran used 
what might be viewed as persuasive 
tactics in his messages to increase 
their likelihood of success: In one, he 
bragged that his ‘niece loves to have 
her picture taken’ in a particular way, 
implying that the blogger’s children 
would as well; in another, he empha-
sized that the blogger’s children 
would be ‘smiling’; and in yet  
another, he suggested that a blogger 
buy her child a sex toy and sent her  
a link to it.” 
  “Second, Moran’s sexual 

United States Gypsum Co., (S.Ct. 
1978); United States v. Balint, 
(S.Ct.1922). In fact, the United 
States Supreme Court “has on a 
number of occasions read a state-of-
mind component into an offense 
even when the statutory definition 
did not in terms so provide.” Moreo-
ver, because of the strength of the 
traditional rule that requires mens 
rea, offenses that require no mens 
rea are generally disfavored. Often, 
the disfavor is due to a violation of 
the Due Process Clause, which incor-
porates the principle that the State is 
required to prove an accused guilty 
of all essential elements of a crime 
beyond a reasonable doubt.  
 In Lambert v. California, 
(S.Ct.1957), the Supreme Court ex-
amined a Los Angeles ordinance 
imposing criminal penalties on con-
victed felons who failed to register. 
The Court noted that the conduct 
sought to be criminalized by the city 
ordinance was passive—the failure 
to register. Accordingly, in that in-
stance, actual knowledge of the reg-
istration requirement or, alternative-
ly, proof of the probability that the 
offender possessed such knowledge, 
was necessary. “Where a person did 
not know of the duty to register and 
where there was no proof of the 
probability of such knowledge, he 
may not be convicted consistently 
with due process.” 
Court’s Ruling: 
“Moran first contends that the gov-
ernment can’t prove a necessary ele-
ment of its case—namely, that he 
had ‘the specific intent or mens rea 
to commit the underlying charged 
crimes.’ Here, therefore, the evi-
dence must show that Moran intend-
ed, for instance, to ‘entice ... any 
minor to engage in ... any sexually 
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transmissions of descriptive or iden-
tifying information about a minor for 
the purpose of sexual conduct with a 
child, in violation of F.S. 847.0135
(2)(d), and for showing obscene ma-
terial to a minor, in violation of sec-
tion 847.0133. Wegner’s theory was 
that the statute violated the Due Pro-
cess Clause of the United States 
Constitution because the Florida 
Legislature failed to include a mens 
rea element requiring the offender to 
know that the person from whom 
computer transmissions have been 
received is a minor. The D.C.A.  
disagreed: 
 “We can discern no legisla-
tive intent to dispense with a 
knowledge or mens rea element in 
section 847.0135(2)(d). Therefore, 
based upon the offense charged in 
the Information in this case, we con-
strue the statute as requiring 
knowledge by the accused that the 
person from whom or about whom 
he has received the computer trans-
missions is a minor. Because the 
State charged Mr. Wegner with 
knowledge of that fact and the trial 
court required the State to prove it, 
we find no due process violation and 
affirm the conviction on this ground. 
See Cashatt v. State, (1DCA 2004) 
(concluding that the failure of section 
847.0135(3) to contain a mens rea 
requirement is not fatal because 
criminal statutes are presumed to 
include a knowledge requirement 
in the absence of a contrary legisla-
tive statement).” 

United	States	v.	Moran 
U.S.	Court	of	Appeals	–	11th	Cir.	 

(Jan.	13,	2023) 
 

 
Aiding and Abetting 
Approximately at 1:00 a.m., 911 
received a call of a burglary of a  

vehicle parked in an apartment  
complex.  
 Witness description was 
simply three males in hoodies trying 
door handles and then observed rum-
maging in a vehicle trunk. The wit-
ness called 911, and when officers 
arrived, they canvassed the parking 
lot on foot. They located three sus-
pects who matched the description 
provided by the witness. N.D. was 
one of the individuals apprehended. 
The victim’s credit card was discov-
ered on the ground of the third-floor 
landing two to three feet away from 
where the three juveniles were  
apprehended. 
 The three youths were  
displayed to the civilian witness.  
She was unable to identify anyone 
nor which two individuals were rum-
maging through the victim’s vehicle 
and which one was standing nearby. 
 N.D. appealed his convic-
tion arguing the State presented no 
evidence that he personally pos-
sessed the victim’s credit card, or 
acted as a principal in the commis-
sion of the burglary. The trial court 
denied the motion. On appeal, that 
ruling was reversed. 
Issue: 
Was the State’s evidence sufficient 
to support the determination of guilt, 
that defendant acted as an aider or 
abettor of the vehicle burglary? No. 
Principal Theory: 
Florida Statute 777.011 Principal in 
first degree provides: “Whoever 
commits any criminal offense against 
the state, whether felony or misde-
meanor, or aids, abets, counsels, 
hires, or otherwise procures such 
offense to be committed, and such 
offense is committed or is attempted 
to be committed, is a principal in the 
first degree and may be charged, 

interest in children speaks to his de-
sire to obtain child pornography. A 
jury could reasonably conclude that 
an individual who has more than 
1,000 images of child pornography 
and 24 pairs of children’s under-
wear—despite having no children 
living with him—meant what he said 
when he asked the bloggers to post 
or send him pictures. See, United 
States v. Gillis, (11th Cir. 2019) 
(noting that possession of child por-
nography is evidence of intent to 
have sex with a minor).” 
  “Third, Moran’s false ex-
culpatory statements—dishonestly 
denying that he had ever posted un-
der the pseudonym ‘Emily lover’—
are substantive evidence of his guilt. 
Because Moran lied about not being 
‘Emily lover,’ a jury could reasona-
bly doubt his lawyer’s suggestion 
during closing argument that his 
posts were just part of an elaborate 
joke and evidence of nothing but 
trolling.” 
 “In sum, the government 
presented sufficient evidence for a 
jury to conclude beyond a reasonable 
doubt that Moran consciously want-
ed the bloggers to make and send 
him child pornography—and that he, 
therefore, had the intent necessary 
for the attempted-production charge. 
For the foregoing reasons, we hold 
that a defendant’s desire to produce 
child pornography is sufficient to 
establish his intent for purposes of 
proving an attempted violation of  
§ 2251(a), no matter how unlikely 
his attempt is to succeed, and that the 
evidence here was sufficient to estab-
lish Moran’s desire. AFFIRMED.” 
Lessons Learned: 
In Wegner v. State, (2DCA 2006), 
Chris A. Wegner appealed his con-
victions for receiving computer 
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defendant was an aider and abet-
tor.’ (See, A.D. v. State, (2DCA 
2013)).” 
  “Here, the State failed to 
establish which of the three individu-
als was N.D. The State presented no 
testimony as to whether he was one 
of the individuals seen pulling on car 
door handles and rummaging 
through the car’s trunk or instead 
was the individual walking toward 
the witness and later standing near-
by. As such, at best, the State estab-
lished that N.D. stood nearby while 
two other juveniles pulled car han-
dles and broke into a vehicle’s trunk. 
Accordingly, we must analyze the 
evidence to determine whether it was 
sufficient to establish that the indi-
vidual walking toward the witness 
and later standing on the sidewalk 
was acting as a principal. We con-
clude that it was not.” 
  “The witness’s testimony, 
including her identification of N.D. 
as one of the three juveniles she saw 
that night, merely places him at the 
scene. And although the witness re-
sponded affirmatively when asked if 
it appeared to her that the three juve-
niles ‘were all together,’ the State 
failed to establish that N.D. per-
formed one of the overt criminal acts 
witnessed or that he ‘did some act or 
said some word which was intended 
to and did incite, cause, encourage, 
assist, or advise’ the other juveniles 
to commit the crime. At best, the 
State proved N.D.’s ‘presence at the 
scene of the crime, knowledge of the 
crime, and ... flight from the scene.’ 
Such evidence cannot support be-
yond a reasonable doubt the conclu-
sion that N.D. was a principal to bur-
glary. Accordingly, it was error for 
the trial court to deny his motion for 
judgment of dismissal. Reversed.” 

Lessons Learned: 
This case was based on circumstan-
tial evidence. In such a case the jury 
is instructed that unless the State has 
overcome the defendant’s reasonable 
hypothesis of innocence the jury 
MUST acquit.  
 “Where the only proof of 
guilt is circumstantial, no matter how 
strongly the evidence may suggest 
guilt, a conviction cannot be sus-
tained unless the evidence is incon-
sistent with any reasonable hypothe-
sis of innocence.” Furthermore, “the 
question of whether the evidence 
fails to exclude all reasonable hy-
pothesis of innocence is for the jury 
to determine, and where there is sub-
stantial, competent evidence to sup-
port the jury verdict, we will not  
reverse.”  
 “In order to be guilty as a 
principal for a crime physically com-
mitted by another, one must intend 
that the crime be committed and do 
some act to assist the other person in 
actually committing the crime.” 
 Moreover, “one who partic-
ipates with another in a common 
criminal scheme is guilty of all 
crimes committed in furtherance of 
that scheme regardless of whether he 
or she physically participates in that 
crime.” Lovette v. State, (Fla.1994). 
 Simply put, here the defend-
ant was merely seen in the vicinity of 
the crime and running with others 
from the scene. The mere fact that 
the defendant fled from the scene 
after the crime “does not exclude the 
reasonable inference that (he) had no 
knowledge of the crime until it actu-
ally occurred, and thus that he did 
not intend to assist in its commis-
sion.” J. H. v. State, (3DCA 1979).  

N.D.	v.	State 
2nd	D.C.A.	 

(Jan.	27,	2023) 

convicted, and punished as such, 
whether he or she is or is not actually 
or constructively present at the com-
mission of such offense.” 
 Thus, a defendant can be 
held liable for acts performed by 
another if the proof at trial sustains 
the fact finder’s view that the de-
fendant intended the criminal act to 
be done, coupled with some act or 
work to incite, cause, encourage, 
assist or advise the other to commit 
the crime helped another person or 
persons commit a crime. In that in-
stance, the defendant is considered a 
principal and must be treated as if he 
had done all the things the other per-
son or persons did. 
 Case law makes clear that 
merely knowing an offense is being 
committed is not equal to participat-
ing in the crime “with the requisite 
criminal intent.”  
Court’s Ruling: 
“Here, the delinquency petition al-
leged that N.D. had committed the 
delinquent act of burglary of a con-
veyance in violation of section 
810.02, F.S. As such, the State had to 
establish that N.D. 1. entered the 
conveyance 2. with an intent to com-
mit a crime therein. He also could be 
found ‘guilty as a principal if he was 
a participant in a common scheme to 
commit the crime.’ S.L.W. v. State, 
(2DCA 2020). However, ‘an aider 
and abettor ‘must have a conscious 
intent that the crime be done and 
must do some act or say some word 
which was intended to and did incite, 
cause, encourage, assist, or advise 
another person to actually commit 
the crime.’ Of particular importance 
to the instant case, ‘mere presence at 
the scene of the crime, knowledge of 
the crime, and even flight from the 
scene are insufficient to show that a 


