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Shaina Kirkland served as a patrol 
officer with the City police depart-
ment. While in that role, Kirkland 
periodically used her Facebook ac-
count to criticize the County Sheriff. 
Kirkland’s supervisors became con-
cerned that her posts would under-
mine the Department’s relationship 
with their sister law enforcement 
agency. They asked her to stop. They 
also reprimanded her for other be-
havioral issues. 
 Matters came to a head fol-
lowing a Facebook post by Kirkland 
claiming the sheriff had excluded her 
from a training event because she 
was female and opposed his reelec-
tion. At that point, the City fired 
Kirkland. Kirkland responded by 
suing the City, alleging retaliation in 
violation of the First Amendment, 
Title VII, and the Tennessee Human 
Rights Act. The trial court granted 
summary judgment in the City’s  
favor. On appeal, the 6th Circuit  
affirmed. 
 Over her career in law en-
forcement, Shaina Kirkland worked 
for both the City and the County. She 
began that career as a corrections 
officer in the County Sheriff’s Of-
fice. She left the position following 
an undisclosed “incident” and an 
unsuccessful appeal to Sheriff James 
Berrong. 
 She then joined the City 

Police Department as a patrol officer. 
Her early tenure there, however, 
proved uneven. She received “verbal 
counseling and remedial training” for 
an improper warrant application. 
And she was twice reprimanded 
when citizens complained about her 
“rude and unprofessional” behavior 
during traffic stops. 
 Other incidents involving 
Kirkland emanated from her appar-
ent resentment for Sheriff Berrong. 
A number of years into her service 
with the City, Kirkland made two 
Facebook posts criticizing Berrong, 
who was running for re-election. One 
belittled his public speaking abilities; 
the other referred to his supporters as 
“brainwashed minions.” A concerned 
citizen complained about the posts, 
questioning whether an officer who 
publicly criticizes a sheriff and his 
deputies could work effectively 
alongside them. Kirkland’s superiors 
found her conduct inappropriate and 
issued a reprimand. Kirkland was 
allowed to post “supporting views” 
of political candidates but was cau-
tioned against posting “negative 
comments,” as the Department must 
“maintain working relationships with 
other agencies and departments to 
provide services to the public.” 
 Things soon came to a head. 
Despite her earlier instructions to 
refrain from negative social media 
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commentary, Kirkland shared on 
Facebook an unflattering article 
about the Sheriff. The article’s title 
read: “Sheriff’s connections to pri-
vate contractor are cozy, but lawyer 
says not illegal.” Kirkland added her 
own comment: “Just like I’m sure 
it’s not illegal to ban a female officer 
from training for not voting for you 
either.” After learning about the post, 
Police Chief Crisp recommended 
that Kirkland be terminated. Follow-
ing a disciplinary appeal hearing, 
Kirkland was terminated.  
Issue: 
Did the City’s legitimate interest in 
maintaining good working relation-
ship between City Police Department 
and the County Sheriff’s Office out-
weigh Officer’s free speech interest 
in her social media posts? Yes. 
Officer 1st Amendment: 
While free speech is a fundamental 
right, the issue becomes much more 
complex when a government agency 
is also the employer, as is in most 
law enforcement cases. In Garcetti v. 
Ceballos, (S.Ct.2006), the Supreme 
Court ruled: “When public employ-
ees make statements pursuant to their 
official duties, they are not speaking 
as citizens for First Amendment pur-
poses, and the Constitution does not 
insulate their communications from 
employer discipline.” However, 
whether the speech was made on- or 
off-duty is less important than 
whether it can be shown to cause 
actual harm or disruption to the po-
lice agency (the employer). “You 
lost some of the First Amendment 
rights of a private citizen when you 
became a public employee because 
your interaction with the government 
(unlike a criminal suspect) is volun-
tary and mutually beneficial.” 
 Courts have held that when 

discipline even in the face of claimed 
First Amendment protection.  
Court’s Ruling: 
“We begin by asking whether Kirk-
land engaged in constitutionally pro-
tected speech. A government em-
ployee enjoys the right to speak on 
matters of public concern. Lane v. 
Franks, (S.Ct.2014). That right, how-
ever, must be balanced against the 
need to ensure ‘efficient provision of 
public services,’ as government enti-
ties ‘need a significant degree of 
control over their employees’ words 
and actions.’ Garcetti v. Ceballos, 
(2006). In other words, while ‘public 
employees do not forfeit all their 
First Amendment rights simply be-
cause they are employed by the state 
or a municipality,’ they necessarily 
‘accept certain limitations on [their] 
freedom.’ Under our settled legal 
framework, Kirkland’s speech was 
constitutionally protected if: 1. she 
was speaking as a private citizen and 
not pursuant to official duties, 2. her 
speech was on a matter of public 
concern, and 3. her speech interest 
outweighs the City’s interest in 
‘promoting the efficiency of the pub-
lic services it performs through its 
employees.’ As the parties do not 
contest whether the statements at 
issue were made in Kirkland’s capac-
ity as a private citizen, we turn to 
whether her speech addressed a mat-
ter of public concern.” 
 “To make that determina-
tion, we look to the ‘content, form, 
and context of [Kirkland’s] state-
ment, as revealed by the whole  
record.’ Connick v. Myers, (S.Ct. 
1983). Issues of public concern in-
clude ‘any matter of political, social, 
or other concern to the community.’ 
Quintessential examples include  
allegations of public corruption,  

employee speech causes actual harm 
or disruption to the mission and 
functions of a public employer, the 
employee can lose First Amendment 
protections, even if speaking on a 
matter of public concern as a private 
citizen. Thus, expressing racist, ho-
mophobic, and antisemitic, views 
demonstrates that the officer 
(employee) harbors animosity or 
hatred toward certain people or 
groups negatively impacts the police 
agency’s (employer) credibility in 
the community.  When the speech is 
so hostile that the public may ques-
tion whether the employee can deliv-
er a service to all members of the 
community, the stage is set for an 
“actual harm or disruption” finding. 
 A four-part analysis helps 
determine whether an employee’s 
speech is protected or not: 1. The 
employee must not be engaged in the 
speech in furtherance of his or her 
job duties; 2. the comments must be 
about a matter of public concern; 3. 
the officer’s First Amendment 
speech right must outweigh the po-
lice agency’s interest in promoting 
the efficiency of the department; and 
4. the officer must show a link be-
tween the speech and the reprimand, 
demotion, or termination. If the of-
ficer makes such a showing, the 
Agency must demonstrate it would 
have taken the action regardless of 
the speech. 
 The courts will favor the 
Agency when the officer’s posts on 
social media are unprofessional, dis-
respectful, and/or vulgar. Such com-
ments are likely unprotected and 
carry adverse employment conse-
quences. Especially, in today’s envi-
ronment, courts may find that such 
speech interferes with a police agen-
cy’s efficient operations and uphold 
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mismanagement, or misconduct in 
government, as well as accusations 
of discrimination. And Kirkland’s 
post, which suggested sex discrimi-
nation and political retribution by an 
elected official, falls safely within 
those quintessential categories.” 
 The court then noted that 
Kirkland’s motivation behind her 
posts was not of import. “The key 
inquiry in this setting ‘is not why 
[Kirkland] spoke, but what [she] 
said.’ ” Further, the City’s claim that 
the posts were false failed. “Whether 
her ‘suspicions were subsequently 
shown to be correct’ is not disposi-
tive here. Instead, we ask whether 
Kirkland’s ‘statements were of pub-
lic concern and not false statements 
deliberately or recklessly made.’ 
Kirkland’s post clears this relatively 
low bar.” 
 “Public concern or not, the 
City says summary judgment in its 
favor was nonetheless appropriate 
because the balance of interests un-
der Pickering v. Board of Education, 
(1968), weighs in its favor. The Pick-
ering test weighs Kirkland’s speech 
interest in commenting on matters of 
public concern against the City’s 
interest, as an employer, in executing 
its public services efficiently. … 
Although the burden is on the City to 
demonstrate legitimate grounds for 
Kirkland’s termination, we give 
‘substantial deference’ to the City’s 
‘reasonable view of its legitimate 
interests.’ Bd. of Cnty. Comm’rs v. 
Umbehr, (S.Ct.1996).” 
 “The heightened need for 
order, loyalty, and efficiency in law 
enforcement agencies means they 
will often ‘have legitimate and pow-
erful interests in regulating speech by 
their employees.’ With those inter-
ests in mind, the City says it termi-

McPherson, (S.Ct.1987). And plac-
ing the speech at issue in context—
especially when it ‘emerged after a 
persistent dispute,’—enables us to 
better appreciate the speech’s poten-
tial disruptive effect on government 
operations.” 
 “Second, Kirkland contends 
that her speech warrants an especial-
ly high level of protection because 
the content of her speech, purporting 
to expose discrimination and retalia-
tion in a law enforcement agency, is 
a traditional matter of public con-
cern. But all things considered, the 
Police Department has ‘legitimate 
and powerful interests’ as a law en-
forcement agency in preserving its 
working relationship with the Sher-
iff’s Office that outweigh Kirkland’s 
speech rights. AFFIRMED.” 
Lessons Learned: 
“The effectiveness of a city’s police 
department depends importantly on 
the respect and trust of the communi-
ty and on the perception in the com-
munity that it enforces the law fairly, 
even-handedly, and without bias … 
[where negative comments regarding 
a particular minority are made]  
respect for law enforcement is erod-
ed and the ability of the police to do 
its work in that community is  
impaired.”  Freedom of Speech, by 
Rick Bates, Police-One.com (July 8, 
2020). 
 Justice Oliver Wendell 
Holmes summed up this issue best. 
He said a police officer “may have a 
constitutional right to talk politics, 
but he has no constitutional right to 
be a policeman.” See, McAuliffe v. 
City of New Bedford, (1892).  

 
Kirkland v. City of Maryville, TN 
U.S. Court of Appeals – 6th Cir.  

(Dec. 5, 2022) 

 

nated Kirkland because her Face-
book post threatened to undermine 
the Maryville Police Department’s 
working relationship with the Blount 
County Sheriff’s Office. Like the 
[trial] court, we agree that this con-
cern was sufficient to justify Kirk-
land’s termination.” 
 “The Department values its 
relationship with the Sheriff’s Office. 
And for good reason, it seems. The 
two ‘share responsibilities for effec-
tive law enforcement,’ and coordi-
nate various training and investigato-
ry functions. For example, the  
Department has a standing order 
requiring ‘all department personnel 
to maintain good, harmonious work-
ing relations and communications 
with the ... Sheriff’s Office.’ ” 
 “Against [prior history] 
backdrop, it was reasonable for the 
City to predict that Kirkland’s final 
Facebook post—the latest escalation 
in ‘a persistent dispute’ between her 
and the Sheriff’s Office, would fur-
ther disrupt the Department’s work-
ing relationship with the Sheriff’s 
Office. (Pickering requires only a 
reasonable prediction of disruption). 
And preserving that relationship is a 
weighty interest in the City’s favor, 
especially when those officers ‘may 
have to rely on one another in life-
threatening circumstances.’ ” 
 “Kirkland resists this con-
clusion on two grounds. First, she 
suggests (without supporting cita-
tion) that our Pickering analysis 
should consider only her May 2019 
Facebook post and its immediate 
consequences, not her prior conduct 
or her history with the Department or 
the Sheriff’s Office. In undertaking 
Pickering balancing, however, we 
must consider ‘the context in which 
the dispute arose.’ Rankin v. 
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  Recent Case Law  

Accident Privilege 
 
An F.H.P. officer responded to a 
crash. The officer found Robin 
Bender in the driver’s seat. The of-
ficer asked Bender if she was okay, 
and Bender responded that she was 
shaken up. The officer concluded it 
was a single-vehicle crash during 
which Bender’s vehicle ran off the 
road, hit a tree, and remained on the 
tree. Bender was the only passenger 
in the vehicle. 
 As the officer questioned 
Bender about the crash, the officer 
“noticed that [Bender’s] eyes were 
red and glossy. [Bender] spoke with 
a slow pace and she was slow to re-
call.” The officer observed these 
things while Bender was both inside 
and outside the vehicle. The officer 
then turned on her vehicle’s dash 
cam video and called Bender to 
come to stand in front of the vehicle. 
Bender was not restrained, nor was 
she free to leave. But the officer did 
not tell Bender that she was not free 
to leave. The officer told Bender that 
the crash investigation was complete 
and that the officer was starting a 
DUI investigation. Bender acknowl-
edged that she understood the officer 
was conducting a DUI investigation. 
Bender told the officer she drank 
alcohol. The officer asked “how 
many did you drink? Approximate-
ly,” and Bender replied, “one.” 
Bender agreed to participate in field 
sobriety exercises and stated “I’m 
not going to lie. I had a couple.” 
  The officer explained to 
Bender that for both of their safety, 

the officer would transport Bender to 
a nearby parking lot where the of-
ficer would conduct the exercises. 
The officer never told Bender that 
she had to get in the car, nor did the 
officer physically escort Bender to 
the car. After conducting the field 
sobriety exercises, the officer arrest-
ed Bender and placed her in the back 
of the patrol car. The officer did not 
read Bender her Miranda rights but 
did ask Bender to submit to a breath 
test and read implied consent to her. 
 Pre-trial Bender moved to 
suppress the incriminating statements 
she made to the officer because of 
Florida’s “accident report privilege,” 
section 316.066(4), F.S., and because 
the officer had not read Bender her 
Miranda rights after the officer had 
concluded the crash investigation. 
The trial court granted the motion. 
 The county court found that 
based on the “totality of the circum-
stances,” Bender was not free to 
leave when the officer informed 
Bender that the officer needed to 
conduct the DUI investigation. The 
court found Bender’s detention in the 
patrol vehicle and removal from the 
crash scene was “highly intrusive 
and tantamount to a ‘de facto arrest’ 
in violation of defendant’s Fourth 
Amendment Rights.” The county 
court also found that the officer had 
to read Bender her Miranda rights as 
soon as the crash investigation turned 
into a criminal investigation. Based 
on these conclusions, the county 
court suppressed Bender’s statements 
to the officer. On appeal, that ruling 
was reversed. 

Issue: 
Were the defendant’s statements to 
the accident investigator inadmissi-
ble by the accident reporting privi-
lege? No. Were all the defendant’s 
statements inadmissible as violative 
of Miranda? No. 
Accident Privilege: 
There is a body of law that has de-
veloped over time interpreting sec-
tion 316.066(4). See, Brackin v. 
Boles, (Fla. 1984) (holding that the 
purpose of the statute “is to clothe 
with statutory immunity” the state-
ments and communications a driver, 
owner, or vehicle occupant is legally 
required to make for the purpose of 
completing an accident report);  Pas-
tori v. State, (2DCA 1984) (“Any 
statements made by petitioner to a 
police officer for purposes of com-
pleting an accident report would be 
privileged and, thus, inadmissible.”). 
 However, the statute was 
changed substantially over time. The 
version of section 316.066(4) in ef-
fect until 1982 provided, “No such 
report shall be used as evidence in 
any trial, civil or criminal, arising out 
of an accident ...” In addition to 
providing that the accident reports 
shall not be used as evidence at trial, 
this earlier version of section 
316.066 expressly made the infor-
mation confidential and prohibited 
its disclosure. 
 In 1982, the legislature add-
ed a sentence providing an exception 
to “the confidential privilege afford-
ed by this subsection” for breath, 
urine, and blood tests. Based on this 
language, courts interpreted the stat-
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State, (5DCA 2003). First, state-
ments made ‘pursuant to the require-
ment to give information for a crash 
report required by section 316.066 
may not be used as evidence in civil, 
criminal or administrative proceed-
ings.’ Second, if during an accident 
investigation, a law enforcement 
officer seeks to elicit statements of a 
person who has been given ‘any indi-
cation’ that he or she is required to 
give accident information, the officer 
must advise the person of his or her 
Miranda rights. Third, ‘for other law 
enforcement encounters associated 
with vehicular accidents, however, 
the usual rules and precepts associat-
ed with Miranda seem to apply.’ ”  
 “The officer had announced 
the criminal DUI investigation was 
underway when Bender made the 
statements at issue. So this was no 
longer a crash investigation required 
by section 316.066 and was an inves-
tigation to which ‘the usual rules and 
precepts associated with Miranda 
seem to apply.’ We conclude the 
officer’s failure to immediately ad-
vise Bender of her Miranda rights 
when the officer announced a DUI 
investigation was commencing does 
not render Bender’s later statements 
per se inadmissible. Instead, we must 
‘focus on whether [Bender’s] Fifth 
Amendment rights were violated.’ 
State v. Norstrom, (Fla. 1993).” 
 “Miranda established four 
warnings that are required prior to 
questioning when a person has been 
‘taken into custody or otherwise de-
prived of his freedom of action in 
any significant way.’ … But ‘the 
safeguards provided by Miranda 
apply only if an individual is in cus-
tody and subject to interrogation. 
Where either the custody or interro-
gation prong is absent, Miranda does 

not require warnings.’ Gordon v. 
State, (4DCA 2017).” 
 “So, we focus on whether 
Bender was in custody and being 
interrogated when the statements 
were made. Those statements can be 
grouped into two categories: 1. 
Bender’s on-scene statements admit-
ting she drank, claiming she had only 
‘one’ drink, and then admitting she 
‘had a couple’; and 2. her statements 
made while being transported to the 
parking lot for the field sobriety ex-
ercises. The State stipulated to the 
suppression of all but one of the 
statements during that transport. The 
State challenges only the county 
court’s suppression of Bender’s un-
solicited statement, ‘Oh God. I’m so 
stupid. I’m so stupid.’ ” 
 The D.C.A. noted that in 
Berkemer v. McCarty, (S.Ct.1984), 
the Supreme Court ruled that Miran-
da warnings were inapplicable at a 
simple traffic stop on the side of the 
road with just one officer present that 
lasted a few minutes. The Supreme 
Court found “nothing in the record 
that indicates that [the defendant] 
should have been given Miranda 
warnings at any point prior to the 
time [the officer] placed him under 
arrest.” 
 “The Fifth District relied on 
Berkemer when it addressed the 
same issue in State v. Burns, (5DCA 
1995). In Burns, the court explained 
that it was just a routine traffic stop. 
The defendant ‘was stopped and was 
asked for his license and registration 
and to perform field sobriety tests. 
The stop was short (eleven minutes), 
occurred in a public area, only one 
officer was present, and the tests 
were simple.’ The Fifth District con-
cluded that ‘there [were] no factors 
which would take this case outside 

ute as creating a true privilege.  
 However, the legislature 
substantially amended the statute in 
1989 by deleting: 1. the term 
“privilege,” 2. the language making 
the information confidential, and 3. 
the language prohibiting its disclo-
sure outside of the Department. By 
deleting this language, the legislature 
clearly intended to change the statute 
from a true privilege to a law of trial 
admissibility. Indeed, the legislative 
history provides that the statute was 
amended “to make it clear that state-
ments made to an officer by a person 
involved in an accident shall not be 
admissible in court but shall other-
wise be public record.” Unfortunate-
ly, courts have continued to refer to 
the statute as creating an “accident 
report privilege” despite the 1989 
amendment.  
Court’s Ruling: 
“The accident reporting privilege 
Bender relies on is designed to pro-
tect the right against self-incrimin-
ation. Sections 316.066(1) and (2), 
require the driver of a vehicle in-
volved in an accident to report the 
accident. To avoid violating the Fifth 
Amendment, section 316.066(4) 
‘prohibits the use of communications 
‘made by persons involved in  
accidents.’ ‘ Brackin v. Boles,  
(Fla. 1984).” 
  “Bender argues that the 
officer’s failure to read Bender her 
Miranda rights when the crash inves-
tigation ended and the DUI investi-
gation began renders all statements 
inadmissible. We disagree that such 
a bright line rule applies.” 
 “The Fifth District has ex-
plained that, generally, the interplay 
between the accident reporting privi-
lege and the Fifth Amendment can 
result in three solutions. Vedner v. 



7 Legal Eagle February 2023 

concluded that persons temporarily 
detained pursuant to an ordinary traf-
fic stop “are not ‘in custody’ for the 
purposes of Miranda.”  
 In simplest terms the motor-
ist at a traffic stop is not your prison-
er. Don’t treat him or her like one, 
and Miranda issues will not surface. 
Without causing safety issues, limit 
the number of officers at the scene. 
An overwhelming number will com-
municate to the motorist that he is in 
custody and not free to leave, which 
will cause Miranda issues to rise. 
Ask questions, don’t accuse. Keep 
the atmosphere of the stop non-
coercive. Be polite not confrontation-
al. Limit orders of where to stand, 
and where to place one’s hands, and 
any other demonstrations of authori-
ty consistent with the motorist being 
taken into custody. In this instance 
actions speak louder than words. 

State	v.	Bender 
4th	D.C.A.	 

(Jan.	4,	2023) 
 
 

False Arrest 
 

In 2014, David Sosa, a county resi-
dent who worked in research and 
development on airplane engines, 
was pulled over for a traffic violation 
by a County Sheriff. When the Of-
ficer ran Sosa’s name, the computer 
indicated an outstanding Harris 
County, Texas, warrant from 1992 
for a different David Sosa (wanted 
Sosa), for selling crack cocaine. 
Though some of the identifying de-
tails for the ‘wanted Sosa’ and Sosa 
differed, the Deputy arrested Sosa 
and took him to the Department.  
 At the station, Sosa ex-
plained that he was not the ‘wanted 
Sosa’ and explained that identifiers 
like date of birth differed between 
the two. The deputies fingerprinted 

Sosa and he spent three hours in jail 
before they determined that he was 
not the ‘wanted Sosa’ and released 
him. The deputies did not create a 
file or otherwise document that Sosa 
was not the ‘wanted Sosa.’ Nor did 
the Sheriff’s Department have any 
system to prevent Sosa’s future mis-
taken arrest on the open Sosa  
warrant. 
  Four years later, another 
Deputy Sheriff checked Sosa’s driv-
er’s license during a traffic stop and 
found the same Texas warrant. 
Again, Sosa objected that the identi-
fiers listed on the warrant did not 
describe him. Sosa also told the dep-
uties about the misidentification in 
2014. Deputy arrested Sosa and 
brought him to the County Jail, 
where his detention lasted three days 
over a weekend. On the following 
Monday, Sosa was fingerprinted, and 
the Sheriff’s Department released 
him after the fingerprints confirmed 
that the warrant was for a different 
man. 
 Sosa filed a civil-rights ac-
tion, alleging violations of his rights 
under the Fourth Amendment and the 
Due Process Clause of the Four-
teenth Amendment against the Coun-
ty, the Sheriff, the arresting deputy, 
and the corrections deputies. Sosa 
argued that the defendants “searched 
and detained and arrested him with-
out probable cause or reasonable 
suspicion,” that they took “an uncon-
stitutionally lengthy time” “to check 
[his] identity,” and that the Sheriff 
and County “did not have adequate 
written policies, or train or supervise 
the deputies properly” to prevent 
Sosa’s second arrest. 
 The trial court dismissed the 
complaint, ruling that Sosa’s rights 
were not violated because the arrest 

the holding in Berkemer.’” 
 “Like the defendants in 
Berkemer and Burns, Bender was not 
subject to the restraints of a formal 
arrest when she made the statements 
the county court suppressed. And 
most of the statements were sponta-
neous without any prompting from 
the officer. Just as the defendants’ 
statements were admissible in Berke-
mer and Burns, Bender’s statements 
are admissible here. This includes 
Bender’s statements on the side of 
the interstate and her statement, “Oh 
God. I’m so stupid. I’m so stupid,” 
made while traveling to the parking 
lot. The county court erred when it 
suppressed those statements. The 
State stipulated to the suppression of 
the remaining statements which 
Bender had made while traveling to 
the parking lot.” 
 “The county court’s order 
suppressing Bender’s statements and 
her arrest is reversed.” 
Lessons Learned: 
The Court in State v. Hinman, 
(3DCA 2012), stated that an 
“ordinary traffic stop” rarely rises to 
the functional equivalent of a formal 
arrest because it is “presumptively 
temporary and brief” compared to 
“stationhouse interrogation, which 
frequently is prolonged.” Moreover, 
“circumstances associated with the 
typical traffic stop are not such that 
the motorist feels completely at the 
mercy of the police” because of the 
exposure to public view normally 
attendant in the situation and the 
fewer police normally involved; “in 
short, the atmosphere surrounding an 
ordinary traffic stop is substantially 
less ‘police dominated’ than that 
surrounding the kinds of interroga-
tion at issue in Miranda itself…” 
 Accordingly, the Court  
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plaintiff’s protests of mistaken iden-
tity, he was detained for three days. 
When officers eventually took his 
fingerprints, he was released. 
 The Supreme Court in 
Baker affirmed the dismissal of the  
§ 1983 claim for violation of the 
plaintiff’s Fourth Amendment rights. 
The court noted that Baker was ar-
rested pursuant to a facially valid 
warrant and found that Baker’s 
claim that the officer arresting him 
should have investigated his claim of 
mistaken identity did not give rise to 
a constitutional violation. In so find-
ing, the Court noted that the plain-
tiff’s “innocence of the charge con-
tained in the warrant, while relevant 
to a tort claim of false imprison-
ment ..., is largely irrelevant to his 
claim of liberty without due process 
of law.” That is because “the Consti-
tution does not guarantee that only 
the guilty will be arrested.” “Due 
process does not require that every 
conceivable step be taken, at whatev-
er cost, to eliminate the possibility of 
convicting an innocent person.” 
Court’s Ruling: 
“Our decision begins and ends with 
Baker. There, Leonard McCollan 
‘procured’ a driver’s license that 
bore his own picture but, in all other 
respects, the information of his 
brother, Linnie.. ‘Leonard, masquer-
ading as Linnie, was arrested ... on 
narcotics charges,’ ‘booked as Lin-
nie,’ and ‘released on bail as Lin-
nie ....’. Evidently, Leonard violated 
the terms of his bond because an 
arrest warrant was soon after issued 
for Linnie McCollan. When Linnie 
ran a red light, the police checked his 
driver’s license, discovered the war-
rant, and arrested him, despite his 
protests of mistaken identity. On 
Saturday, December 30, 1972, the 

police defendants took custody of 
Linnie ‘until [Tuesday,] January 2, 
1973, when officials compared his 
appearance against a file photograph 
of the wanted man and, recognizing 
their error, released him.’ Linnie 
later filed a civil-rights action alleg-
ing a violation of the Fourteenth 
Amendment. After the Fifth Circuit 
reversed a directed verdict against 
Linnie on the theory that the police 
must ‘make sure that the person ar-
rested and detained is actually the 
person sought under the warrant,’ 
McCollan v. Tate, (5th Cir. 1978), 
the Supreme Court reversed and held 
that he had no constitutional right 
not to be detained for three days. 
The Supreme Court ruled, ‘Whatever 
claims this situation might give rise 
to under state tort law, we think it 
gives rise to no claim under the Unit-
ed States Constitution.’” 
 “Under Baker, no violation 
of due process occurs if a detainee’s 
arrest warrant is valid and his deten-
tion lasts an amount of time no more 
than the three days that Linnie was 
detained. And both conditions are 
met here. Like Linnie, Sosa was ar-
rested pursuant to a valid warrant 
supported by probable cause under 
the Fourth Amendment. And like 
Linnie, who was held from Saturday 
to Tuesday, Sosa was held for three 
days from Friday to Monday. So, 
under Baker, Sosa has no claim for a 
violation of his due-process rights.” 
 “Baker’s holding did not 
clarify when prolonged detentions 
unlike Linnie’s would give rise to a 
constitutional violation. The Baker 
Court ‘assumed, arguendo, that, de-
pending on what procedures the State 
affords defendants following arrest 
and prior to actual trial, mere deten-
tion pursuant to a valid warrant but 

was based on a valid warrant. On 
appeal, the 11th Circuit affirmed that 
ruling. 
Issue: 
Did the existence of the valid arrest 
warrant negate Sosa’s civil rights 
violation claim? Yes. Did the delay 
in properly identifying Sosa support 
his claim that the agency was liable 
for over-detaining him? No. 
Due Diligence: 
In McCollan v. Tate, (5th Cir. 1978), 
a false arrest case, the court ruled, 
“We are not saying that a sheriff is 
under a duty to make an independent 
investigation as to the guilt or inno-
cence of a person wanted under a 
warrant. If a warrant has issued for 
the arrest of an individual and the 
individual actually wanted under that 
warrant is arrested, the arresting of-
ficer has fulfilled his duty, and he 
will not be liable for false arrest or 
false imprisonment merely because 
the person arrested is later found to 
be innocent of the charges against 
him. We are saying that the sheriff or 
arresting officer has a duty to exer-
cise due diligence in making sure 
that the person arrested and detained 
is actually the person sought under 
the warrant and not merely someone 
of the same or a similar name.” 
 However, failure to investi-
gate a claim of innocence under sim-
ilar circumstances does not give rise 
to a constitutional violation. The key 
case on this issue is the Supreme 
Court’s review of  the McCollan v. 
Tate decision in Baker v. McCollan, 
(1979). In Baker, the plaintiff assert-
ed a § 1983 claim based upon his 
arrest pursuant to a warrant. The 
warrant was issued for the plaintiff 
but was based on conduct by his 
brother, who had stolen the plain-
tiff’s driver’s license. Despite the 
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on probable cause and that one de-
tained be accorded a speedy trial, we 
do not think a sheriff executing an 
arrest warrant is required by the Con-
stitution to investigate independently 
every claim of innocence, whether 
the claim is based on mistaken iden-
tity or a defense such as lack of req-
uisite intent. Nor is the official 
charged with maintaining custody of 
the accused named in the warrant 
required by the Constitution to per-
form an error-free investigation of 
such a claim. The ultimate determi-
nation of such claims of innocence is 
placed in the hands of the judge and 
the jury.” 
 “Section 1983 imposes lia-
bility for violations of rights protect-
ed by the Constitution, not for viola-
tions of duties of care arising out of 
tort law. Remedy for the latter type 
of injury must be sought in state 
court under traditional tort-law prin-
ciples. Just as ‘medical malpractice 
does not become a constitutional 
violation merely because the victim 
is a prisoner,’ Estelle v. Gamble, 
(S.Ct.1976), false imprisonment does 
not become a violation of the Four-
teenth Amendment merely because 
the defendant is a state official.” 
 In a Concurring Opinion, 
Justice Blackmun wrote: “The Court 
long has struggled to define the 
‘liberty’ protected by the Due Pro-
cess Clause of the Fourteenth 
Amendment. ...The Court’s cases 
upon occasion have defined ‘liberty’ 
without specific guidance from the 
Bill of Rights. For example, it has 
found police conduct that ‘shocks  
the conscience’ to be a denial of  
due process. Rochin v. California, 
(1952).” 
 “I do not understand the 
Court’s opinion [today] to speak to 

the possibility that Rochin might be 
applied to this type of case or other-
wise to foreclose the possibility that 
a prisoner in respondent’s predica-
ment might prove a due process vio-
lation by a sheriff who deliberately 
and repeatedly refused to check the 
identity of a complaining prisoner 
against readily available mug shots 
and fingerprints. Such conduct would 
be far more ‘shocking’ than anything 
this [Sheriff] has done. The Court 
notes that intent is relevant to the 
existence of a constitutional viola-
tion, it reserves judgment as to 
whether a more lengthy incarceration 
might deny due process, and it con-
cludes only that ‘every’ claim of 
innocence need not be investigated 
independently. I therefore do not 
agree … that a prisoner in [Sosa’s] 
predicament would be foreclosed 
from seeking a writ of habeas cor-
pus. Because this is my understand-
ing, and because I agree that the 
rights surveyed by the Court do not 
here provide a basis for the damages 
award [Sosa] seeks, I concur in the 
judgment of the Court and join its 
opinion.” 
 Lastly, “This court has em-
phasized that once probable cause 
[for an arrest] has been established, 
officials have no constitutional obli-
gation to conduct further investiga-
tion in the hopes of uncovering po-
tentially exculpatory evidence.” See, 
Spiegel v. Cortese, (7th Cir.1999). 
 

Sosa	v.	Martin	County,	FL 
U.S.	Court	of	Appeals	–	11th	Cir.	 

(Jan.	20,	2023) 
 

 
Non-Deadly Force 
 

Late at night Officer Anthony  
Milone joined the pursuit of Romeo 
Hennings’ vehicle that had been used 

in the face of repeated protests of 
innocence will after the lapse of a 
certain amount of time deprive the 
accused of ‘liberty without due pro-
cess of law.’ But the Court did not 
decide that issue. Neither do we. 
Like the Baker Court, we limit our 
inquiry to the material facts of the 
case before us. And as the Baker 
Court was ‘quite certain that 
[Linnie’s] detention of three days 
over a New Year’s weekend does not 
and could not amount to such a dep-
rivation,’ we are sure that Sosa’s 
commensurate three-day detention 
did not violate the Fourteenth 
Amendment. We need not go any 
further.” 
 “ ‘Absent an attack on the 
validity of the warrant under which 
[a detainee] was arrested,’ we 
 make no inquiry into the warrant. 
After distinctions immaterial to the 
Baker Court’s holding are set aside, 
the facts of Baker and this case are 
strikingly similar. So, our holding is 
the same too. We AFFIRM the  
dismissal of Sosa’s claim that his 
detention violated the Fourteenth 
Amendment.” 
Lessons learned: 
While the Supreme Court’s ruling in 
Baker appears severe on its face, 
they well explain the legal basis for 
the ruling: “The Fourteenth Amend-
ment does not protect against all dep-
rivations of liberty. It protects only 
against deprivations of liberty ac-
complished ‘without due process of 
law.’ A reasonable division of func-
tions between law enforcement offic-
ers, committing magistrates, and 
judicial officers—all of whom may 
be potential defendants in a § 1983 
action—is entirely consistent with 
‘due process of law.’ Given the re-
quirements that arrest be made only 
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force was reasonable as a matter of 
law. It relied on the video record-
ings—which showed that Milone 
used non-deadly force to restrain a 
fleeing suspect believed to be armed 
who had recklessly endangered  
others.  
 Hennings replied that a rea-
sonable jury could have found that 
the force was unreasonable because, 
in his view, he twice demonstrated 
an intent to surrender. He asserted 
that he first did so when he placed 
his hands on the steering wheel as 
Officer came to the car; the second 
time, he stated, was when he said 
“stop, aye, aye, aye ... man stop,” as 
Officer grabbed him through the car 
window. On appeal, however, the 
trial court’s ruling was affirmed. 
Issue: 
Was Officer Milone’s use of force 
reasonable under the totality of the 
circumstances? Yes. 
Reasonable Non-Deadly 
Force: 
 

A claim that a police officer used 
excessive force “is governed by the 
Fourth Amendment’s ‘reasonable- 
ness’ standard.” Plumhoff v. Rickard, 
(S.Ct.2014). To determine whether 
an officer’s actions were objectively 
reasonable, the court must balance 
“the nature and quality of the intru-
sion on the individual’s Fourth 
Amendment interests against the 
countervailing governmental inter-
ests at stake.” In so doing, the court 
will analyze the totality of the cir-
cumstances, taking the “perspective 
of a reasonable officer on the scene, 
rather than the 20/20 vision of hind-
sight.” Even if it is not clear that the 
use of force was reasonable, under 
the doctrine of qualified immunity, a 
police officer is protected from lia-
bility for civil damages under § 1983 

“unless it is shown that the [officer] 
violated a statutory or constitutional 
right that was clearly established at 
the time of the challenged conduct.”  
 The Fourth Amendment 
encompasses a right to be free from 
excessive force during an investiga-
tory stop or arrest. Graham v. Con-
nor, (S.Ct.1989). A police officer’s 
use of force is not excessive, howev-
er, if it is “objectively reasonable” in 
light of the facts and circumstances 
confronting the police officer at the 
time. The objective reasonableness 
of a particular use of force “must be 
judged from the perspective of a rea-
sonable officer on the scene rather 
than with the 20/20 vision of hind-
sight.” Consequently, “not every 
push or shove, even if it may later 
seem unnecessary in the peace of a 
judge’s chambers,” violates the 
Fourth Amendment. See, Crosby v. 
Monroe County, (11th Cir. 2004) 
(“In making an excessive force in-
quiry, we are not to view the matter 
as judges from the comfort and safe-
ty of our chambers, fearful of noth-
ing more threatening than the occa-
sional paper cut as we read a cold 
record accounting of what turned out 
to be the facts. We must see the situ-
ation through the eyes of the officer 
on the scene who is hampered by 
incomplete information and forced to 
make a split-second decision be-
tween action and inaction in circum-
stances where inaction could prove 
fatal.”). 
 In a case with similar facts, 
the court in Hawkins v. Carmean, 
(11th Cir. 2014) ruled, “The alleged 
hair pull and three to four slaps to the 
face and shoulder area fit squarely 
into the category of  de minimus 
force. This is especially true consid-
ering the underlying traffic stop and 

in an armed robbery an hour earlier. 
Police cameras captured most of the 
chase and arrest. Hennings fled from 
the police at speeds sometimes over 
100 miles per hour until he crashed 
into a taxi, injuring some of the oc-
cupants. Officer and his partner were 
the first to arrive at the wreck. Sus-
pecting that the driver could be 
armed, Officer approached the car’s 
driver-side with his gun drawn, yell-
ing that he was “going to shoot.” 
Hennings testified that, in response, 
he placed his hands on the steering 
wheel to show compliance. Instead, 
Officer could see Hennings’s body 
move toward the center console and 
were outside the passenger-side 
door—opposite Milone. Fearing that 
Hennings was trying to flee, Officer 
holstered his gun, reached into the 
driver’s side, and grabbed Hennings 
by his hair, yelling for other officers 
to help. In the scuffle of a few sec-
onds, Officer told Hennings not to 
flee and tried to pull him out of the 
car on the driver’s side by holding 
his hair and punching him in the 
head. Hennings said, “stop, aye, aye, 
aye ... man stop.” After about 25 
seconds, Hennings broke free of Of-
ficer and bolted from the car’s pas-
senger side. He stumbled, and anoth-
er officer took him to the ground. 
 After his arrest, Hennings 
was later taken to a hospital and 
treated for his injuries from the crash 
and its aftermath. The injuries in-
cluded blunt trauma to his abdomen, 
a closed head injury, chest contu-
sions, and a strained wrist. 
 Hennings sued Milone, as-
serting that he used excessive force 
during the arrest in violation of Hen-
nings’s Fourth Amendment rights. 
The trial court entered summary 
judgment for Milone, ruling that the 
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can render a use of force excessive, 
Johnson v. Scott, (7th Cir. 2009), but 
a reasonable jury could not find that 
a reasonable officer in Milone’s posi-
tion had to know that Hennings was 
surrendering. First, even if we credit 
Hennings’s account that he placed 
his hands on the steering wheel, the 
video recording shows that he also 
moved his feet out of the passenger 
side of the car, away from Milone… 
This recording thus shows that Mi-
lone had legitimate reason to fear 
that Hennings, far from surrendering, 
was trying to run away. Second, 
Hennings’s cry for Milone to ‘stop’ 
was simply a protest of Milone’s 
attempt to subdue him, not an acqui-
escence to it. Thus, a finding that 
Milone knew that Hennings was sur-
rendering would be unreasonable on 
these facts.” 
 “We also conclude that a 
jury could not find that the force 
Milone used briefly to subdue Hen-
nings during the fast-paced events—
grabbing his hair and punching 
him—was unreasonable. Hennings 
had likely committed a serious of-
fense (recklessly driving), he might 
be armed, and he appeared to be try-
ing to flee arrest. Milone’s quick 
decision to grab a reachable, non-
threatening part of Milone’s body to 
quell him, protect himself and others, 
and prevent flight could not be found 
to be unreasonable. This case, thus, 
differs from those involving hair-
grabbing where the underlying of-
fense was minor or the suspect was 
harmless, compliant, or already re-
strained. See, Davis v. Clifford, (10th 
Cir. 2016) (reversing grant of motion 
for summary judgment for officers 
who, in response to a suspended-
license offense, pulled driver out of 
car window by hair); Smith v. Ray, 

(4th Cir. 2015) (affirming denial of 
motion for summary judgment where 
officer ripped out plaintiff’s hair 
when she was compliant and hand-
cuffed).” 
  “Hennings also argues that 
the [trial] court erred by not consid-
ering two sets of facts that he be-
lieves are relevant to whether the 
force was excessive. The first is the 
severity of his injuries. True, the 
injuries that arise from the use of 
force during an arrest may be rele-
vant to the reasonableness of force. 
McAllister v. Price, (7th Cir. 2010). 
But the [trial] court did not ignore 
these injuries; rather, it listed and 
considered them, then correctly ruled 
that the force used was objectively 
reasonable based on the totality of 
the circumstances, including the inju-
ries. Furthermore, Hennings does not 
identify which of his injuries resulted 
from the force that Milone used after 
Hennings’s crash, as opposed to 
from the crash itself. Finally, alt-
hough Hennings argues that Milone 
‘smashed on’ the handcuffs, no evi-
dence suggests that any injury arose 
from the cuffs.” 
  “Second, Hennings argues 
that, to assess the reasonableness of 
the force, the [trial] court needed to 
consider Milone’s post-arrest state-
ment to Hennings: ‘It’s on camera 
that you almost killed somebody.’ 
Hennings contends that a reasonable 
jury could infer from a statement like 
this that Milone’s use of force was 
retaliatory. But under the Fourth 
Amendment, an officer’s subjective 
intent in using force is irrelevant 
‘only its reasonableness matters.’ 
Because the record compels the con-
clusion that the force was reasonable, 
Milone’s intent does not matter.  
AFFIRMED.” 

subsequent arrest were justified and 
lawful. See, Rodriguez v. Farrell, 
(11th Cir. 2002) (‘In the Eleventh 
Circuit, we recognize that the typical 
arrest involves some force and inju-
ry.’). Indeed, this is the exact type of 
force that is characterized as de mini-
mus in the Eleventh Circuit and else-
where. See, e.g., Gavin v. Ammons, 
(7th Cir. Apr. 6, 1994) (finding hair 
pulling, although not necessary ‘to 
maintain or restore discipline during 
[incident],’ was de minimus); … 
Consequently, the alleged hair pull 
and three to four slaps cannot form 
the basis of Hawkins’ excessive-
force claim.” 
 “Moreover, ‘the risk of 
harm to both the police and the occu-
pants [of a stopped vehicle] is mini-
mized,’ we have stressed, ‘if the of-
ficers routinely exercise unques-
tioned command of the situation.’ 
Arizona v. Johnson, (S.Ct.2009) 
(quoting Maryland v. Wilson, 
(S.Ct.1997)). It is undisputed that 
Officer Carmean lawfully stopped 
and arrested Hawkins and was thus 
entitled to order her out of the car. In 
doing so, Officer Carmean was enti-
tled to exercise unquestioned com-
mand of the situation and with the 
expectation that Hawkins comply 
with her lawful order in a timely 
manner. Undisputedly, Hawkins did 
not comply with Officer Carmean’s 
instruction to exit her car. Conse-
quently, Officer Carmean had ‘the 
right to use some degree of physical 
coercion or threat thereof’ to effect 
the arrest. … Therefore, even if the 
Court were to find the alleged hair 
pull and slaps were not de minimus 
force, they were still objectively rea-
sonable under these circumstances.” 
Court’s Ruling: 
“True, a display of genuine surrender 
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stances of this case did not, in hind-
sight, ultimately present a life-or-
death situation for Officer Carmean, 
it is important to do more than pay 
lip service to the potential danger a 
police officer faces during a traffic 
stop. This is especially true given 
that a police officer can be killed or 
injured in a matter of seconds or 
even less.” 

Hennings	v.	Milone 
U.S.	Court	of	Appeals	–	7th	Cir.	 

(Nov.	19,	2021) 
 

Forfeiture Update 
 

Agencies need to be aware of chang-
es to the forfeiture statute, sec. 
932.704, effective January 1, 2023: 
  (2) In each judicial circuit, 
all civil forfeiture cases shall be 
heard before a circuit court judge of 
the civil division, if a civil division 
has been established. The Florida 
Rules of Civil Procedure shall gov-
ern forfeiture proceedings under the 
Florida Contraband Forfeiture Act 
unless otherwise specified under the 
Florida Contraband Forfeiture Act. 
 (3) Any trial on the ultimate 
issue of forfeiture shall be decided 
by a jury, unless such right is waived 
by the claimant through a written 
waiver or on the record before the 
court conducting the forfeiture  
proceeding.  
 (4) The seizing agency shall 
promptly proceed against the contra-
band article by filing a complaint in 
the circuit court within the jurisdic-
tion where the seizure or the offense 
occurred, paying a filing fee of at 
least $1,000 and depositing a bond of 
$1,500 to the clerk of the court. Un-
less otherwise expressly agreed to in 
writing by the parties, the bond shall 
be payable to the claimant if the 
claimant prevails in the forfeiture 

proceeding and in any appeal. 
… 
 (9)(a) When the claimant 
prevails at the conclusion of the for-
feiture proceeding, if the seizing 
agency decides not to appeal, the 
seized property shall be released 
immediately to the person entitled to 
possession of the property as deter-
mined by the court. Under such cir-
cumstances, the seizing agency shall 
not assess any towing charges, stor-
age fees, administrative costs, or 
maintenance costs against the claim-
ant with respect to the seized proper-
ty or the forfeiture proceeding. 
(b) When the claimant prevails at the 
conclusion of the forfeiture proceed-
ing, any decision to appeal must be 
made by the chief administrative 
official of the seizing agency, or his 
or her designee. The trial court shall 
require the seizing agency to pay to 
the claimant the reasonable loss of 
value of the seized property when the 
claimant prevails at trial or on ap-
peal and the seizing agency retained 
the seized property during the trial 
or appellate process. The trial court 
shall also require the seizing agency 
to pay to the claimant any loss of 
income directly attributed to the con-
tinued seizure of income-producing 
property during the trial or appellate 
process. If the claimant prevails on ap-
peal, the seizing agency shall immediate-
ly release the seized property to the per-
son entitled to possession of the property 

as determined by the court, pay any cost 
as assessed by the court, and may not 
assess any towing charges, storage fees, 
administrative costs, or maintenance 
costs against the claimant with respect to 
the seized property or the forfeiture  
proceedings. 
Agencies are encouraged to 
read the new statute in its 

entirety. 

Lessons Learned: 
The Supreme Court has held that 
“the right to make an arrest . . . nec-
essarily carries with it the right to use 
some degree of physical coercion or 
threat thereof to effect it.” See, Gra-
ham. The Court also considers, 
among other factors, the proportion-
ality of the use of force to the need 
for force. Specifically, the Court 
evaluates factors such as “1. the need 
for the application of force, 2. the 
relationship between the need and 
the amount of force used, and 3. the 
extent of the injury inflicted.”  
 In, Hawkins v. Carmean, 
(cited above), the 11th Circuit noted: 
“As an initial matter, the [trial] court 
repeatedly notes that twenty-one 
seconds after Officer Carmean ap-
proached Hawkins’ vehicle, she 
opened Hawkins’ door, instructed 
Hawkins to get out of the car, and 
placed her under arrest. To a lay per-
son, twenty-one seconds may appear 
to be a short period of time; howev-
er, for a police officer facing 
‘circumstances that are tense, uncer-
tain and rapidly evolving,’ twenty-
one seconds could be the difference 
between life and death. Indeed, in 
2009, eight police officers were 
killed and 5,479 were assaulted dur-
ing traffic-related investigations. 
[Citing DOJ statistics]. … Important-
ly, the Supreme Court has recog-
nized that officer safety during a 
traffic stop is a ‘both a legitimate  
and weighty’ concern, noting that, 
‘according to one study, approxi-
mately 30% of police shootings oc-
curred when a police officer ap-
proached a suspect seated in an auto-
mobile.’ Pennsylvania v. Mimms, 
(S.Ct.1977) (quoting Adams v.  
Williams, (S.Ct.1972)).” 
 “Thus, while the circum-


